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X— T I RA B I FE L & 7E N . See June Carbone, “The Legal Definition of Parenthood: Uncertainty at
the Core of Family Identity”. Louisiana Law Review, Vol.65, 2005, p.1297.
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Abstract: The numerus clausus principle sits at the heart of family law. It adopts a formal approach
based on the distinction between facts and norms to distinguish legality from illegality. Patriarchal ethic
and its corresponding living image were taken as its ideological foundation. In the age of moral and ethical
pluralism, there is a decline in this stereotyped principle. In marriage law. there is a sharp increase in in-
dividual autonomy and the type of sexual relationship. Furthermore, the reform of equality between chil-
dren born in wedlock and out of wedlock supports this trendline. Chinese law bears its own distinctive
characteristics in this area, i.e.. closing the gate of some usual types continually while reserving other
open types as a result of the pressures from social fact. Admittedly, open types in family law avoid the ri-
gidity of the legal system to some extent-but increase the uncertainties of law application. The introduc-
tion of functional approach and the decline of moral argument have jointly obscured the boundary between
facts and norms. In another word, there is a growing trend of the overlap between the norms and facts in
family law. Utilitarian consideration about the social benefit provides a fresh justification for this princi-

ple.
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