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Abstract: Whether the defense against criminal incapability constitutes self — defense or necessity
does not base on the theory of general illegality, however, it is depended on the foundation for the justifi-
cation of self —defense. The weigh of legal goods doctrine and law confirmative interest doctrine put the
emphasis on the weigh of goods, as a result, neither of the theory can explain the “sharpness” of self—
defense compared to necessity. nor handle the case properly, in which victim is attacked by criminal inca-
pability. The justification of self —defense lies in the double negation relationship between rights and le-
gitimacy of coercion. Therefore, an “unlawful infringement” always contains contempt of others”’ rights,
which is not an element in the offense of the criminal inability. Thus, the defense against criminal incapa-
bility should not be defined as self — defense; rather, it is out of defensive necessity. It should be noted
that to fully protect our citizens, a right system for emergency situation based on the distribution of re-

sponsibility must be constructed, and the concept of defensive necessity should be acknowledged.
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